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NOTES
have probable cause for believing that goods have been unlawfully taken
by a person, they may recover the goods by taking the person into cus-
tody for a reasonable length of time without subjecting themselves to a
suit for false arrest. Legislation making probable cause justification for
detention need not be limited to merchants in its application. It is a con-
fession of the failure of our present rules for determining when a private
person should be made to answer for an arrest, and as such, this type of
legislation should be the uniform rule.
INJUNCTIVE RELIEF AGAINST PICKETING UNDER THE
INDIANA RIGHT TO WORK LAW
In 1957, Indiana became the first industrial state to pass a right to
work law.' The impact that this statute will have on the law of labor-
management relations in this state will depend upon its effect on the pre-
viously enacted local version2 of the federal Norris-LaGuardia or anti-
injunction act,3 and the impact upon both local statutes of the federal la-
bor relations act' and the current federal preemption doctrine.' The
right to work law provides that membership in a labor organization shal'-,
not be made a condition of employment, prohibits solicitation of, entering
into, or extension of any contract or agreement containing such a condi-
limit); OHIO REv. CODE ANN. § 2935.041 (Paige, Supp. 1958) ; OKLA. STAT. tit. 23 §
1341 (Supp. 1957) ; TENN. CODE ANN. §§ 40-824 to -826 (Supp. 1958) ; TEX. PEN. CODE
art. 1436e (Supp. 1959) ; VA. CODE ANN. § 18-187 (Supp. 1958); W. VA. CODE ANN. §
5990 (11) (Supp. 1958) (brands "shoplifting" a breach of peace).
1. IND. ANN. STAT. §§ 40-2701 to -2706 (Burns Supp. 1957). For an analysis of
the factors attendant in the passage of the Indiana act, see Whitney, The Indiana Right
To Work Lazw, 11 IND. & LAB. REL. REV. 506 (1958). Other states with "Right-to-
Work" statutes are all located in the south or in non-industrial areas. ALA. CODE Tit. 26,
§§ 375(1)-(7) (Supp. 1955); ARIZ. REV. STAT. ANN. §§ 23-1301 to -1307 (1956);
AR. STAT. ANN. §§ 81-201 to -207 (1947); FLA. CoNsT. DECLARATION OF RIGHTS § 12
(1944); GA. CODE ANN. §§ 54-901 to -909 (Supp. 1958); IOWA CODE ANN. §§ 736A.1-.8
(1949) ; KAN. CONsr. art. 15, § 12 (1958) ; LA. REv. STAT. §§ 23:881-889 (Supp. 1956) ;
MISS. CODE ANN. § 6984.5 (Supp. 1958); NEB. CONST. art. 15, §§ 13-15; NEB. REV. STAT.§§ 48-217 to -219 (1952); NEV. REV. STAT. §§ 613.230-.300 (1955); N.C. GEN. STAT.§§ 95-78 to -84 (1958); N.D. REv. CODE § 34-0114 (Supp. 1957); S.C. CODE § 40-46(Supp. 1958); S.D. CODE §§ 17.1101, .9914 (1952); TENN. CODE ANN. §§ 50.209-.212
(1956) ; TEX. PRv. Civ. STAT. ANN. art. 5154g (Supp. 1958) ; UTAH CODE ANN. §§ 34-16
to -18 (Supp. 1957); VA. CODE §§ 40-69, 40-74.1 (Supp. 1958).
2. IND. ANN. STAT. § 40-504 (Burns 1952).
3. 29 U.S.C. § 101 (1952).
4. 29 U.S.C. §§ 141-188 (1952).
5. San Diego Building Trades Council v. Garmon, 79 Sup. Ct. 773 (1959); San
Diego Building Trades Council v. Garmon, 353 U.S. 26 (1957); Amalgamated Meat
Cutters v. Fairlawn Meats, 353 U.S. 20 (1957) ; Guss v. Utah Labor Relations Bd., 353
U.S. 1 (1957) ; Garner v. Teamsters Union Local 776, 346 U.S. 485 (1953).
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tion, and prohibits the encouragement of or the actual discharge from em-
ployment of any person pursuant to such a contract or agreement. Gen-
erally the local anti-injunction act restricts the granting of injunctions by
prohibiting their issuance in labor disputes unless irreparable harm will
follow the commission of "unlawful acts."6 In terms, the right to worl
law does not provide for the issuance of an injunction against picketing
which has as its object the execution of a collective bargaining agreement
which contemplates a provision violative of the statute. This remedy7
might be impliedly conferred by the anti-injunction law insofar as picket-:
ing of this type might be considered an "unlawful act" since the right to
work law specifies that violation of its provisions constitutes a mis7
demeanor. However, an extension of the federal Labor-ManagemenIt',
Relations Act to picketing which has the same or similar objects raises
the question whether a state court would be without jurisdiction to issue
an injunction against picketing violative of the right to work law because
of federal preemption in any case in which interstate commerce is
involved.
Indiana Law Prior to the Right to Work Act. In 1893 the Indiana
legislature recognized the right of employees to belong to labor organi-
zations.7 The statute forbade employers to discharge employees because
of their union activities, and prohibited the "yellow-dog" contract. This
statute anticipated by many years the federal policy of the Wagner Act.
The Supreme Court of Indiana, in 1905 held that peaceful picketing was
permissible rejecting arguments that picketing should be enjoinable as a
criminal conspiracy.' This early holding has been consistently followed'
6. The Anti-injunction Act provides that injunctive relief shall be available in la"
bor disputes only if: 1) unlawful acts have been threatened or committed and will be
committed; 2) substantial and irreparable injury to complainant's property will follow;
3) denial of relief will inflict greater damage on complainant than granting relief will
inflict on the defendant; 4) complainant has no adequate remedy at law; and 5) public
officers are unable or unwilling to protect complainant's property. IND. ANN. STAT. §
40-507 (Burns 1952).
7. IND. ANN. STAT. § 10-4906 (Burns 1952).
8. Karges Furniture Co. v. Amalgamated Woodworkers, 165 Ind. 421, 75 N.E. 877,
(1905). "Whatever one man may do, all men may do, and what all may do singly they
may do in concert, if the sole purpose of the combination is to advance the proper inter-
ests of the members, and it is conducted in a lawful manner." Id. at 428, 75 N.E. at 880.
The picketing was by a union which represented a majority of employees and was for
recognition and for a collective bargaining agreement. There was no demand for any
form of union security.
9. See Roth v. Local 1446, Retail Clerks Union, 216 Ind. 363, 24 N.E.2d 280
(1940) ; Scofes v. Helmar, 205 Ind. 596, 187 N.E. 662 (1933) (court making no refer-
ence to newly passed anti-injunction act); Schaughnessy v. Jordan, 184 Ind. 499, 111
N.E. 622 (1916) (reversing a lower court injunction applicable to all picketing) ; Local
364, Teamsters Union v. Stewart's Bakery, 125 Ind. App. 174, 176, 123 N.E.2d 468, 469
(1955) ; Vonderschmidt v. McGuire, 100 Ind. App. 632, 195 N.E. 585 (1935). See also
Local 26, Nat'l Brothers of Operative Potters v. Kokomo, 211 Ind. 72, 5 N.E.2d 624
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although the Indiana courts have not hesitated to enjoin violent picket-
ing.'10
However, judicial precedent regarding peaceful picketing has, since
1938, been somewhat divergent. For example, the Indiana courts have
enjoined conduct that today would constitute a secondary boycott pro-
hibited under the federal Labor-Management Relations Act, in one case
merely finding no "labor dispute,"" and in another citing "misrepresenta-
tion" as a basis for the holding. 2 The area of injunctive relief anticipat-
ing the right to work law, and incidentally the area of greatest confusion,
lies in those cases considering injunctions against stranger or minority
picketing. Roth 'v. Local 146o, Retail Clerks' Unionie is the classic Indiana
Supreme Court case holding that peaceful picketing for a closed shop by
a labor organization representing none of the employees is enjoinable.
The purpose of the picketing was to require Roth, the employer, to sign
a closed shop agreement with the union. An injunction was granted on
the basis of public policy stated in the anti-injunction act which gives
employees the right to engage in union activity, but specifies that an em-
ployee ". .. should be free to decline to associate with his fellows . . .
(1937) invalidating as preempted by the anti-injunction act municipal ordinances which
prohibited peaceful picketing. Prior to this act similar ordinances had been sustained
as a valid exercise of the police power. Thomas v. Indianapolis, 195 Ind. 440, 145 N.E.
550 (1924) ; Watters v. Indianapolis, 191 Ind. 671, 134 N.E. 482 (1922).
10. Blue v. State, 224 Ind. 394, 67 N.E.2d 377 (1946) ; Glover v. Parsons, 103 Ind.
App. 561, 9 N.E.2d 109 (1937). In the latter case petitioners were non-striking em-
ployees of the struck employer.
11. Muncie Building Trades Council v. Umbarger, 215 Ind. 13, 17 N.E.2d 828
(1938). Plaintiff was a "secondary" employer, and picketing was directed at him to
influence another employer with whom the union had a "primary" dispute. The court
found no "labor dispute," although the Indiana Anti-injunction Act specifies: "The term
'labor dispute' includes any controversy concerning terms or conditions of employ-
ment . . . regardless of whether or not the disputants stand in the proximate relation
of employer and employee." IND. ANN. STAT. § 40-513(c) (Burns 1952).
12. Wiest v. Dirks, 215 Ind. 568, 20 N.E.2d 969 (1939). The court took as estab-
lished that picketing by means of false statements or misrepresentations was "unlawful
picketing" and would be enjoined. Plaintiff was a "secondary" employer and picketing
was to influence another employer with whom the union had a "primary" dispute. Such
picketing today would probably be a violation of Section 8(b) (4)-the "secondary boy-
cott" section of the National Labor Relations Act.
13. 216 Ind. 363, 24 N.E.2d 280 (1939). This was the first, and ultimately con-
trolling, of three Roth decisions. The latter two are Local 1460, Retail Clerks' Union v.
Roth, 218 Ind. 275, 31 N.E.2d 986 (1941) and Local 1460, Retail Clerks' Union v. Roth,
219 Ind. 642, 39 N.E.2d 775 (1942). In the initial case, it appeared that the employer
Roth had three employees all of whom had signed cards for the union when threatened
with the loss of their jobs. The employees then refused to strike and resigned from the
union when threatened with fines. In the second case, it appeared that the letters of
resignation had been prepared by the employer. The court held that the employer had
improperly interfered, that the picket signs spoke the truth, and reversed the injunction.
The third Roth holding reaffirmed the second holding but asserted the rationale of the
initial holding as still controlling. For criticism of the Roth cases see Mamet, The
Counterpart of Federal Law in the Labor Equation: Indiana as Illustrative of State La-
bor Law, 32 NOTRE DAME LAW. 563, 604 (1957).
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[and] . . . should be free from interference, restraint and coercion from
employers of labor."14  As picketing to compel an employer to sign
closed shop agreement would result in the employer's coercing his em-
ployees into joining a labor organization, the purpose of the picketing
was to require the employer to commit an unlawful act, and such picke'
ing was thus enjoinable. The holding rests explicitly on the policy ex-
pressed in the anti-injunction act, and the language of the opinion is such
that it could be extended to enjoin picketing by a majority union for
either a closed or union shop."5 However, it has not been so extended,
later holdings having upheld injunctions only where the picketing union
represented at most a minority of the employees."0
The Roth rationale appears to be controlling in Indiana today, al-
though it lay dormant during the "free speech" period, beginning in 1940,
when the Supreme Court held that all except violent picketing was non-
enjoinable as an exercise of free speech (with exceptions not relevant to
the problem of stranger or minority picketing for a closed or union
shop)." Without overruling Roth, Indiana courts followed the "free
speech" cases, refusing to enjoin peaceful picketing to procure the union
wage scale, 8 to secure conformance to the hours of operation contended
for by the union, 9 and to obtain a closed shop.2"
In 1943, the Indiana Appellate Court preserved the Roth case, al-
though it reversed a lower court injunction. The Court cited, but did not
14. IND. ANN. STAT. § 40-502 (Burns 1952). "[T]he individual unorganized
worker . . . should be free to decline to associate with his fellows . . . have full free-
dom of association, self-organization, and designation of representatives of his own
choosing, to negotiate the terms and conditions of employment, and . . . [should] be
free from interference, restraint, or coercion of employers of labor or their agents, in the
designation of such representatives or in self-organization or in other concerted activi-
ties for the purpose of collective bargaining or other mutual aid or protection .. "
15. The court stated: "This must mean that no labor union may demand that an
employer require his employees to join or refrain from joining a labor union. Any per-
son or group which undertakes to coerce an employer to do that which is contrary to the
express public policy of this state thereby undertakes to compel the performance of an
unlawful act." Roth v. Local 1460, Retail Clerks' Union, 216 Ind. 363, 370, 24 N.E.2d
280, 283 (1939).
16. See notes 26 and 27 infra.
17. Thornhill v. Alabama, 310 U.S. 88 (1940); AFL v. Swing, 312 U.S. 321
(1941) ; Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U.S. 287 (1941).
18. Davis v. Yates, 218 Ind. 364, 32 N.E.2d 86 (1941). The lower court injunc-
tion reversed here was obtained by "lease operators" working for a mine owner under
an agreement calling for a flat price per ton with apportioned profits. The picketers
were former "lease operators" who had joined the United Mine Workers and had begun
picketing for union conditions. The court relied solely on the free speech cases, citing
no Indiana statutes or decisions.
19. Koss v. Continental Oil Co., 222 Ind. 224, 52 N.E.2d 614 (1944). The court
cited the Indiana Anti-injunction Act and one of the free speech cases.
20. Local 1460, Retail Clerks' Union v. Peaker, 222 Ind. 309, 51 N.E.2d 628 (1943).
The court relied solely on the free speech cases, citing no Indiana statutes or decisions.
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rely upon, the "free speech" cases. Roth, was not applied only because the
facts indicated a labor dispute and the union's demands were primarily
economic and not solely for a union shop." In 1951, the appellate court
upheld an injunction issued against peaceful picketing for a closed shop,
where the union was demanding that the employer force its employees to
join the union, relying specifically upon Roth.2" Two later appellate court
decisions have reaffirmed the Roth case, one citing it while reversing the
injunction, 2 and the other again enjoining peaceful picketing by a mi-
nority union demanding a union security contract.
24
Impact of the Right to Work Law. As is evidenced by the cases dis-
cussed, Indiana courts had already gone a long way toward placing pro-
hibitions on picketing for contracts requiring union membership as a con-
dition of employment by the time the right to work law was passed.2" The
right to work law does not regulate picketing as such. It prohibits ex-
ecution of labor contracts or agreements requiring union membership as
a condition of employment, discharge of employees pursuant to such con-
tracts or agreements, and "encouraging" the discharge of employees pur-
suant to such contracts. Any agreement contravening the act is "null and
void," damages and attorney fees are awarded to any person losing em-
ployment because of such a contract, and violation of the statute is a mis-
demeanor punishable by minor fine and imprisonment. While "encour-
agement" might be construed to encompass picketing, the act does not
explicitly so state.26  Nonetheless, picketing for any form of union se-
curity, by either a majority or minority union, might be enjoinable under
the right to work law on one or two theories; first, equity may step in to
21. Spickelmeier v. Chambers, 113 Ind. App. 470, 47 N.E.2d 189 (1943). The
court stated: "We recognize the rule announced in the case of Roth . . . as being bind-
ing upon this court but that case is distinguishable . . . [as] the evidence in this case
does not show that the picketing was conducted for such an unlawful purpose. .. ."
The court rejected the employer's contention that there was no labor dispute, noting the
union's efforts to organize the employees and that ". . . [it] appears to us that each
of the parties . . . continued to the time of the picketing to take steps well calculated
to fortify their respective positions, and we therefore are of the opinion that a labor
dispute between those parties continued to exist. . . ." Id. at 476, 477, 47 N.E.2d at 191.
22. Bartenders Union v. Clark Restaurants, 122 Ind. App. 165, 101 N.X.2d 220
(1951). The demand by the union was solely for a union shop. No attempt was made
to contact the employees. The employer in this case had proposed an election by secret
ballot or the signing of a contract which did not require the employees to join the union.
23. Local 364, Teamsters Union v. Stewart's Bakery, 125 Ind. App. 174, 123 N.E.2d
468 (1955). The lower court injunction restrained all picketing.
24. Murrin v. Cook Brothers Dairy, 127 Ind. App. 23, 138 N.E.2d 907 (1956). In
this case the union represented only two of thirteen employees, only one of whom con-
tinued to picket after the first day.
25. The law became effective on June 27, 1957.
26. Other state courts have not hesitated to enjoin picketing in violation of their
right to work laws despite the lack of an explicit provision against picketing. See cases
cited at note 38, infra.
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enjoin the commission of a crime when irreparable injury threatens, and
second, picketing to cause a violation of the statute constitutes "illegal"
conduct which is enjoinable under the applicable provisions of the anti-
injirnction act which permits injunctions to issue against "illegal" con-
duct. This latter theory has not been tested in any court, probably becaus(
of judicial acceptance of the first ground in many states with right to
work laws."
There is considerable lack of uniformity as to forbidden conduct
and remedial provisions among the states having statutory or constitu-
tional right to work provisions.2" Some states implement their right to
work policy by specifying that contracts in contravention of their statutes
are "for an illegal purpose,"29 are "illegal and void,"2" are an "illegal
combination or conspiracy and against public policy,"'" and "are declared
to be against public policy and an illegal combination or conspiracy in re-
straint of trade or commerce." 2 Others specifically provide that no dues
or fees may be required by any labor organization as a condition of em-
ployment." Still others provide for injunctive relief for violation of the
statute. Some specifically prohibit picketing for purposes which contra-
vene the statute.2 4 As compared with other right to work statutes, the
27. See, e.g., Burgess v. Daniel Plumbing & Gas Co., 225 Ark. 792, 385 S.W.2d
517 (1956) ; Baldwin v. Arizona Flame Restaurant, 82 Ariz. 385, 313 P.2d 759 (1957) ;
IAM v. Goff-McNair Motor Co., 223 Ark. 30, 364 S.W.2d 517 (1957); Fontainbleau
Hotel Corp. v. Hotel Employees Union, Local 255, 92 So.2d 415 (Fla. 1957) ; Powers v.
Courson, 213 Ga. 20, 96 S.E.2d 577 (1957) ; Jones Construction Co. v. Local 755, Inter-
national Brotherhood of Electrical Workers, 246 N.C. 481, 98 S.E.2d 852 (1957) ; Pruitt
v. Lambert, 201 Tenn. 291, 298 S.W.2d 795, (1957) ; Mascari v. Local 667, Teamsters
Union, 187 Tenn. 345, 215 S.W.2d 779 (1948).
28. The Arizona constitutional provision, ARIz. CONs". Art. XXV (1946) refers
only to denial of employment for "non-membership," and makes no reference to "member-
ship" as do the other state provisions. This was held valid under the 14th Amendment
in AFL v. American Sash & Door Co., 335 U.S. 538 (1949), the court noting other state
legislation assuring rights to unions. Nevada's statute also refers only to "non-member-
ship," NEv. Rav. STAT. § 613.250 (1957).
29. E.g., ARIZ. REv. STAT. ANN. § 23-1303 (1956).
30. E.g., IOwA CODE ANN. § 736A.1 (1949).
31. ALA. CODE Tit. 26, § 375(2) (Supp. 1955); LA. REV. STAT. § 23:883 (1950)
(agricultural workers only) ; Miss. CODE ANN. § 6984.5 (1957).
32. N.C. GEN. STAT. § 95-79 (1952).
33. ALA. CODE Tit. 26, § 375(5) (Supp. 1955); ARK. STAT. ANN. § 81-202 (1956);
GA. CODE ANN. § 54-903 (1936); IOWA CODE ANz. § 736A.4 (1949); LA. REV. STAT. §
23:885 (1950); Miss. CODE ANN. § 6984.5 (1942); N.C. GEN. STAT. § 95-82 (1952);
S.C. CODE § 40A6.2 (1952) ; TENN. CODE ANN. § 50-210 (1955); UTAH CODE ANN. § 34-
16-10 (1953); VA. CODE § 40-72 (1956).
34. ARIZ. REv. STAT. ANN. § 23-1307 (1956) (injunction for threat of injury by
act declared illegal); IOWA CODE ANN. § 736A.7 (1949) (injunction against matters
prohibited) ; LA. REv. STAT. §§ 23:884, :887 (injunctive relief against picketing);
Nav. REv. STAT. §§ 613.260, 613.300 (1957) (specifies picketing as illegal conduct and
grants injunctive relief against any such illegal conduct) ; S.C. CODE §§ 40.46.6, 40.46.8
(1952) (injunctive relief against picketing clearly implied) ; UTAH CODE ANN. §§ 34-16-6,
-11 (1953) (specifies injunctive relief for picketing aimed to violate statute) ; VA.
NOTES
Indiana act is of a limited nature. Arguably, the legislature considered
the more restricted provisions of statutes of other states and rejected
them, thus limiting the available remedies to damages and criminal sanc-
tions. In the only Indiana decision to date considering the right to work
law, this rationale was adopted by the Indiana Appellate Court as a partial
basis for holding valid the so-called "agency shop."3
Other states whose right to work statutes make no explicit provision
forbidding picketing have enjoined picketing on the basis of their right
to work statutes." In cases where the question of federal preemption
has been absent, the Supreme Court has interpreted the free speech clause
to permit state injunctions of picketing in substantially identical fact
situations, even where the state has not had a right to work law,3" and in
a recent far-reaching decision has stated that ". . . a state, in enforcing
some public policy, whether of its criminal or its civil law, and whether
announced by its legislature or its courts, could constitutionally enjoin
peaceful picketing aimed at preventing effectuation of that policy."38
Since Indiana courts enjoined minority picketing for a union shop prior
to the right to work law, it seems unlikely that they will give the statute
a limited construction.
A more difficult question has been presented by cases in other states
that have held that the enactment of a right to work law has made illegal
and thus enjoinable other forms of union activity not directly connected
with union security. For example the Tennessee court enjoined under
its law, picketing which was found to have been directed to driving an
employer out of business.3 9 Even picketing to secure the "prevailing
CODE §§ 40-74.2-.3 (1956) (specifies injunctive relief for picketing aimed to violate
statute).
35. Meade Electric Company, Inc. v. Hagberg of Local 697, IBEW, 159 N.E.2N -
408 (Ind. App. 1959). The agency shop does not make union membership a condition of
employment, but assesses non-members an "agency" fee for the service of the union as
bargaining representative. This fee is generally the equivalent of the regular dues and
initiation fees charged union members. The court noted that fifteen of the nineteen
states with right to work statutes had express provisions against the payment of fees or
charges to a labor organization, while Indiana does not. The court also noted that the
statute is penal in nature and would not construe it beyond outlawing agreements as to-
union membership. For criticism of the trial court's holding, see Rose, Tile Agen c
Shop v. The Right to Work Law, 9 LAB. L.J. 579 (1958).
36. Burgess v. Daniel Plumbing & Gas Co., 225 Ark. 792, 385 S.W.2d 517 (1956);
Local 924, IAM v. Goff-McNair Motor Co., 223 Ark. 30, 364 S.W.2d 517 (1956) ; Fon-
tainbleau Hotel Corp. v. Hotel Employees Union, Local 255, 92 So.2d 415 (Fla. 1957),
rev'd per curiam, 79 Sup. Ct. 273 (1959) ; Mascari v. Local 667, Teamsters Union, 187
Tenn. 345, 215 S.W.2d 779 (1948).
37. Building Service Employees Union Local 262 v. Gazzam, 339 U.S. 532 (1950).
38. Teamsters Local 695 v. Vogt, Inc., 354 U.S. 284 (1957).
39. Flatt v. Barbers' Union, 304 S.W.2d 329 (Tenn. 1957), cert. denied, 355 U.S.
904 (1957). The Indiana court, prior to the right to work law, seemed to have this in
mind in Local 135, Teamsters Union v. Merchandise Warehouse Co., 127 Ind. App. 57,
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wage" has been enjoined as a disguise under which the union was attempt-
ing to acquire union security.4" On the other hand, the presence of an
illegal union security provision rendered a contract "void and unenforce-
able" and served to defeat the common law tort action by the employer
against the contracting union for breach of contract.4 In Nevada, the
court extended the right to work act in a non-picketing situation to enjoin
a labor organization from placing an employer on its "unfair" list in an
effort to obtain a contract requiring the employer to contact the union for
men first.42 These decisions may only represent holdings of jurisdictions
where labor organizations are relatively weak and unpopular. The ques-
tion now is whether the Indiana court located in a climate of active in-
dustrialism and unionization, will decide that the right to work law has
expanded the area of enjoinable union activity. If so, there will be a
serious restriction of the supposed protection from injunctive processes
offered by the broad definition of a labor dispute in the anti-injunction
act.
Impact of Federal Preemption Doctrine.tt The present status of
the federal preemption doctrine is relatively free from question. Vio-
lence, and conduct in clearly "peripheral" areas may be dealt with by state
courts, however conduct which "arguably" is prohibited or protected by
the federal statute may not be enjoined,43 whenever the business of the
employer falls within the jurisdictional standards of the federal act.4
132 N.E.2d 715 (1956). It noted no effort by the Union to negotiate with the employer,
nor any attempt to contact employees prior to the placing of the picket line. Hence the
picketing was enjoinable.
40. Local 1925, IBEW v. O'Brien, 32 CCH Lab. Cas. 1 70,672 (Tenn. 1957). But
see Self v. Wisener, 226 Ark. 58, 287 S.W.2d 890 (1956).
41. Finchum Steel Erection Corp. v. Local 384, Int'l Ass'n of Bridge, Structural
and Ornamental Ironworkers, 308 S.W.2d 381 (Tenn. 1957).
42. Building Trades Council v. Bonito, 71 Nev. 84, 280 P.2d 295 (1955).
tt This issue went to press before passage of the federal labor reform legislation
of 1959.
43. San Diego Building Trades Council v. Garmon, 79 Sup. Ct. 773 (1959) ; San
Diego Building Trades Council v. Garmon, 353 U.S. 26 (1957); Amalgamated Meat
Cutters v. Fairlawn Meats, 353 U.S. 20 (1957) ; Guss v. Utah Labor Relations Board,
353 U.S. 1 (1957) ; Garner v. Local 776, Teamsters Union, 346 U.S. 485 (1953).
44. For latest state court holdings refusing injunctions under right to work provi-
sions because of federal preemption see Building Construction Trides Council v. Ameri-
can Builders, Inc., 36 CCH Lab. Cas. ff 65,354 (Colo. 1959) ; Stieben v. Local 685, Con-
struction & General Laborers Union, 181 Kan. 832, 317 P.2d 436 (1957) ; Friesen v.
Local 54, Teamsters Union, 181 Kan. 775, 317 P.2d 349 (1957) ; Gulf Shipside Storage
Co. v. Moore, 71 So.2d 236 (La. Ct. App. 1954), aff'd, 27 CCH Lab. Cas. 11 69,101 (La.
1955) ; Douglas Aircraft Co. v. Local 379, IBEW, 247 N.C. 620, 101 S.E.2d 800 (1958) ;
Baumgartner's Electric Construction Co. v. De Vries, 91 N.W.2d 663 (S.D. 1958), rev'd
per curiam, 79 Sup. Ct. 1117 (1959). The state court denied the injunction but permitted
recovery of actual and exemplary damages. The Supreme Court reversed per curiam
citing only San Diego Building Trades Council v. Garmon, 79 Sup. Ct. 773 (1959).
Contra, Alabama Highway Express v. Local 612, Teamsters Union, 108 So.2d 350
(Ala. 1959) where the court enjoined peaceful picketing for a union shop, holding that
NOTES
Concurrent with the development of more restrictive state legislation di-
rected at labor organizations, the National Labor Relations Board has de-
veloped interpretations of the National Labor Relations Act that are in-
creasingly more restrictive of concerted union activity.4" Union activi-
ties which would have been enjoinable under the Roth holding, and prob-
ably under the right to work law, now constitute union unfair labor prac-
tices under the National Labor Relations Act. If this is true, the impact
in Indiana of the right to work law on management-labor relations and
on picketing is less than might be expected. The National Labor Rela-
tions Act prohibits a "closed shop," but allows a "union shop," thus con-
tracts between an employer which require employees to join the union
after thirty days and pay the uniform initiation fee and periodic dues as
a condition of employment are permitted." The National Labor Rela-
tions Act also permits states to enact legislation restricting or prohibiting
union contracts which require union membership as a condition of em-
ployment." Picketing to obtain a "closed shop" has been held by the
NLRB to be an unfair labor practice, as it is a prohibited activity to
cause or attempt to cause an employer to violate the union shop section of
the act by entering into a contract whose terms give greater union security
Section 14(h) of the National Labor Relations Act had eliminated federal preemption in
that area. The court also held that the truck drivers in question were independent con-
tractors under Section 2(3) of the N.L.R.A., thus not "employees." This holding seems
clearly inapposite, the court in the first instance citing and relying upon Supreme Court
holdings prior to the recent preemption decisions. Whether the truck drivers were "em-
ployees" or "independent contractors" is immaterial in view of Local 24, Teamsters
Union v. Oliver, 79 Sup. Ct. 297 (1959) where the Supreme Court reversed an Ohio
state court injunction based upon the state anti-trust law, upon the basis of federal pre-
emption, plaintiff in that action being an independent contractor or "lease operator."
45. For criticism of the NLRB in this regard see Ratner, Policy-Making by the
New "Quasi-Judicial" NLRB, 23 U. Cm. L. REv. 12 (1955) ; Note, 4 UTAH L. Rav. 380
(1955).
46. 29 U.S.C. § 158(A) (3) (1952), permits an employer and a union to negotiate
a contract requiring that all employees must join the union ". . . on or after the thirtieth
day following the beginning of such employment . . . ." A request for discharge by
the union pursuant to such a contract must be limited to circumstances in which member-
ship in the union was available to the employee on the same terms and conditions gener-
ally applicable to other members, and in which the employee had refused to tender the
periodic dues and initiation fees uniformly required as a condition of membership. Note
that the Indiana decisions have not differentiated between "union" or "closed" shops.
Union membership is a condition precedent to employment under the second type of
union security.
47. 29 U.S.C. § 164(b) (1952) provides: "Nothing in this Act shall be construed
as authorizing the execution or application of agreements requiring membership in a la-
bor organization as a condition of employment in any state or territory in which such
execution or application is prohibited by state or territorial law." The committee re-
ports and debates do not give much light as to the intent of Congress regarding this
section. The general tenor of reports and remarks indicates only that the federal act
should not preclude more restrictive state action in this area. E.g., 93 CONG. REc. 6666
(1947) (analysis by Senator Murray).
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than is specified. A
The basic policy of the National Labor Relations Act is to give em-
ployees the right to engage in concerted activity, or union activity, or to
refrain from any such activity except for the permissible "union shop"
clause discussed above. This basic policy is implemented in section 8 by
specific employer and union unfair labor practices protecting employees
from discrimination to encourage or discourage membership in any labor
organization. It is further implemented by specifying as a union unfair
labor practice the restraining or coercing of employees in their rights to
engage in or refrain from concerted activities. Under this latter provi-
sion the NLRB found a union unfair labor practice in the picketing of an
employer for the purpose of recognition by a union whose lack of ma-
jority status had been recently demonstrated in an NLRB-conducted elec-
tion." The NLRB's theory in part is analogous to the Roth holding, find-
ing employee coercion by the union indirectly through the effect of the
picket line on the employer's business with concomitant damage to the
employees depriving them of the opportunity to work and be paid. The
NLRB also noted that the picketing here was an attempt to coerce the
employer to commit an unfair labor practice.5" The NLRB has extended
this doctrine to cases where the union's lack of majority status is demon-
strated by evidence other than an NLRB-conducted election.5 These lat-
ter holdings take on particular significance in the light of section 14(b)
of the National Labor Relations Act which permits states to prohibit
union security agreements. The Supreme Court has held that the right
to work laws of the states are valid under section 14(b).52 However, in
48. Local 55 and Carpenter District Council of Denver, 108 N.L.R.B. 363 (1954) ;
enforced, 218 F.2d 226 (10th Cir. 1954) ; Essex County and Vicinity District Council of
Carpenters, AFL (Fairmount Construction Company), 95 N.L.R.B. 969 (1951); Med-
ford Building and Construction Trades Council (Kogap Lumber Industries), 96 N.L.R.B.
.165 (1951).
49. Local 639, Teamsters Union and Curtis Brothers, Inc., 119 N.L.R.B. No. 33
(1957), rev'd, 36 CCH Lab. Cas. 1 65,030 (D.C. Cir. 1958), cert. granted, 27 U.S.L.
WEEK 3293 (4/20/59)., For discussion see 44 VA. L. REV. 741 (1958) ; 9 SYRACUSE L.
Rv. 260 (1958). For criticism of the Curtis holding see 40 MINN. L. REv. 459 (1958).
50. Section 8(a) (2) of the Labor-Management Relations Act specifies as an em-
ployer unfair labor practice the domination or assistance of a labor organization. 29
U.S.C. § 158(a)(2) (1952).
51. Fisk & Mason (Teamsters Local 420) 120 N.L.R.B. No. 19 (1958). In this
case a petition filed by the employer had been dismissed as the union had disclaimed any
intent to represent the employees. In the unfair labor practice case, the Board found
there had been no attempt to contact the employees, and that the object of the picketing
had been recognition and the signing of a union shop contract.
52. Lincoln Federal Labor Union 19129 v. Northwestern Iron & Metal Co., 335
U.S. 525 (1949). Note, however, that the federal statute controls. The Railway Labor
Act has no provision comparable to section 14(b) of the Labor-Management Relations
Act, hence any state law restricting union membership has no application to railroad
employees. See Railway Employees Dep't, AFL v. Hansen, 351 U.S. 255 (1956).
NOTES
a 1957 per curiam decision, the court reversed a Tennessee state court in-
junction against union picketing for a closed shop, the injunction having
been granted under the Tennessee right to work law. The reversal simply
cited the recent federal preemption cases."3 The theory of the Supreme
Court must be that since picketing for a closed shop is a federal unfair
labor practice, the state has no jurisdiction to enjoin such conduct when
it affects a business which might come under the jurisdiction of the
NLRB. '4
These decisions are of particular importance when it is remembered
that since the Guss, Garmon, and Fairlawn cases,5 the rules of federal
preemption apply even if the NLRB will not take jurisdiction, providing
that the business "affects commerce" and so falls within the jurisdiction
that the statute confers on the NLRB. 6 In a state such as Indiana, lo-
cated near large manufacturing areas in other states, the number of busi-
nesses not falling under the NLRB's jurisdiction must be small.
The effect of the federal preemption doctrine seems to be that while
the right to work law is doubtlessly valid and of itself not in conflict with
the National Labor Relations Act, no injunction may issue in Indiana
53. Farnsworth & Chambers Co. v. Local 429, IBEW, 201 Tenn. 329, 299 S.W.2d 8,
rcv'd per curiam, 353 U.S. 969 (1957). See also Pruitt v. Lambert, 201 Tenn. 291, 298
S.W.2d 795 (1957).
54. In regard to those employers whose operations are not within the possible juris-
diction of the NLRB, injunctive relief will depend upon state law or state judicial hold-
ing. In Local 695, Teamsters Union v. Vogt, Inc., 354 U.S. 284 (1957) the Wisconsin
court had enjoined picketing with an object of coercing an employer to require his em-
ployees to join the union. Wisconsin does not have a right to work law. The court
noted that a legislature cannot enact a blanket prohibition against all picketing, but
without violating the fourteenth amendment, ". . . a state in enforcing some public
policy, whether of its criminal or its civil law, and whether announced by its legislature
or its courts, could constitutionally enjoin peaceful picketing aimed at preventing ef-
fectuation of that policy." For discussion see Farmer and Williamson, Picketing and the
Injunctive Power of State Courts-From Thiorhill to Vogt, 35 U. DET. L.J. 431 (1958)
Stern, Enjoinable Organivational Picketing, 31 TEMP. L. Q. 12 (1957).
55. San Diego Building Trades Council v. Garmon, 353 U.S. 26 (1957) ; Guss v.
Utah Labor Relations Bd., 353 U.S. 1 (1957) ; Amalgamated Meat Cutters v. Fairlawn
Meats, 353 U.S. 20 (1957).
56. Section 2 of the Labor-Management Relations Act states: "The term 'affect-
ing commerce' means in commerce, or burdening or obstructing commerce or the free
flow of commerce." Section 2(6) states: "The term 'commerce' means trade, traffic,
commerce, transportation or communication among the several states . . . or between
points in the same state but through any other state. . . ." The courts have held that
the NLRB's authority over activities "affecting" interstate commerce is as broad as the
federal power to regulate labor management relations. See NLRB v. Fainblatt, 306 U.S.
606 (1939). In the past the NLRB has with court approval occasionally declined to
assert jurisdiction where the policies of the Act would not be effectuated by such as-
sertion. NLRB v. Denver Building and Construction Trades Council, 341 U.S. 675
(1951). The Board has previously limited its exercise of jurisdiction to enterprises
whose operations have had ". . . a pronounced impact on the flow of commerce.. "
Hollow Tree Lumber Company, 91 N.L.R.B. 635 (1950). However, in October 195,8,
the Board announced new standards under which almost all industries will be covered.
See 23 NLRB ANN. PEP. 7-12 (1958). -
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against union activity which seeks to achieve a form of union security
illegal under the right to work or anti-injunction act, provided that the
business "affects commerce" under the statutory jurisdiction of the
NLRB. 7 Other state courts in states with right to work provisions have
refused injunctions against picketing in violation of their statutes on the
ground of federal preemption."
If the NLRB will not take jurisdiction, the employer is without a
remedy against the picketing." Further, an employer who has signed a
union-security provision invalid under the right to work law is subject to
the same limitation. Apparently the union may picket with immunity
from state injunction to force an employer to live up to the illegal statu-
tory agreement. The same point may be made about any other union
picketing that is potentially illegal under the right to work law but that is
also a potential unfair labor practice under the National Labor Relations
Act.65
Conclusion. Absent federal preemption, the right to work law could
broaden the area of injunctive relief from picketing, particularly if the
statutory "encouragement" should be construed to include picketing.
Whatever ambiguity existed in the Roth rationale would be eliminated to
the extent that the right to work law may preclude all picketing, by
stranger, minority, or majority union, for the purpose of any sort of
union security provision. However, the right to work law does not ex-
plicitly prohibit picketing and case precedent, including Roth, is uncer-
tain. If the federal labor law has preempted the field, and by every in-
57. For Indiana cases declining to issue an injunction on the basis of federal pre-
emption doctrine see Brand v. Groub Co., 37 CCH Lab. Cas. ff 65,413 (Ind. App. 1959)
Retail Clerks Int'l Union 37 v. Groub Co., 149 N.E.2d 837 (Ind. App. 1958).
58. Friesen v. Local 54, Teamsters Union, 181 Kan. 769, 317 P.2d 366 (1957);
Asphalt Paving Inc., v. Local 795, Teamsters Union, 181 Kan. 775, 317 P.2d 349 (1957);
Douglas Aircraft Co. v. IBEW, Local 379, 247 N.C. 620, 101 S.E.2d 800 (1958) ; Baum-
gartner's Electric Construction Co. v. DeVries, 91 N.W.2d 663 (S.D. 1958), rev'd, 37
CCH Lab. Cas. 1 65,455; Ex parte Twedell, 309 S.W.2d 834 (Tex. 1958). For excel-
lent discussion see 36 N.C. L. REv. 502 (1958).
59. An employer whose operations "affect commerce" but do not meet the NLRBjurisdictional standards is in a "no-man's-land." Guss v. Utah Labor Relations Bd., 353
U.S. 21 (1957). The NLRB's new jurisdictional standards (see note 56, supra) were an
attempt to fill in this "no-man's-land."
60. Even picketing for a union shop, though enjoinable under the right to work
law, might constitute an unfair labor practice under Section 8(b) (2) of the federal
act. The NLRB found a violation of this section in the above discussed Curtis-type
situation where the Union had also made demands for union security provisions. See
IAM Lodge 942 (Alloy Mfg. Co.) 119 N.L.R.B. 307 (1957). Note that Section 8(a)(3) only permits the "making" of an agreement containing a union shop clause, and does
not expressly sanction picketing to force this object. In Alloy, the 8(b) (2) violation
was predicated on the union's demand for a union shop provision even though it did not
represent a majority of the employees, rather than on the ground just stated. The case
leaves open the status of picketing by a certified or majority representative for a union
shop clause sanctioned by section 8(a) (3).
NOTES
dication it has, the NLRB will usurp the state court's jurisdiction over
illegal picketing. The practical effect of this usurpation upon employers
or employees seeking injunctions will be considerable. Injunctive relief
in state courts is quick and is based upon extremely general statutory
standards, such as the anti-injunction act's declaration of public policy,
which allows the court some leeway in interpretation. Relief under the-
federal act is relatively slow, and the complaining party is subject to
statutes that are somewhat more particularized in describing forbidden
union conduct."I For example, the National Labor Relations Act pro-
hibits inducement of employees, not of employers, and in some circum-
stances does not prohibit conduct which may coerce employers.6" Further,
the federal act mandates the general counsel of the NLRB to proceed in
federal district court for injunctive relief only in cases involving second-
ary boycotts and jurisdictional disputes. In other cases the seeking of
injunctive relief is discretionary. The statute also vests in the general
counsel of the NLRB the sole and independent discretion as to whether a
complaint should issue in any given case after investigation by the general
counsel's agents. 3 Absent procedural change, the person filing unfair
labor practice charges must await, as do all charging parties, the priority
of representation and secondary boycott cases.
The seeker of injunctive relief is impaled upon the horns of a di-
lemma. The cry for more restrictive labor legislation on the federal level
results concurrently in a restriction of state legislation or state court in-
junctions regarding the same problem. Sectionl4(b) of the federal law
does provide that states may pass more restrictive legislation regarding
union security than that provided in the federal act. But the Supreme
Court now indicates"4 that the federal act has -preempted the field, thus
permitting state legislation outlawing union security but prohibiting its
enforcement ii the case of picketing for union security that is in viola-
tion of the federal statute. The proper solution of this problem calls for
legislation by Congress and a new allocation of state and federal respon-
sibility in this area.
61. See NLRB v. Local 50, Bakery Workers, 245 F.2d 542 (1957); Local 859,
Teamsters Union, v. NLRB, 229 F.2d 514 (D.C. Cir. 1955), cert. denied, 351 U.S. 972
(1956) ; NLRB v. General Drivers, Local 968, 225 F.2d 205 (5th Cir.), cert. denied, 350
U.S. 914 (1955).
62. Medford Building and Construction Trades Council (Kogap Lumber Indus-
tries), 96 N.L.R.B. 165 (1951).
63. 29 U.S.C. § 153(d), (1952).
64. Guss v. Utah Labor Relations Bd., 353 U.S. 21 (1957).
